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Honorable Price Danlel Opinion No. WW-530

Governor, State of Texas

Capltol Station Re: Appointment by Governor

Austin, Texas to i1l vacancy in the
office of District Judge

Dear Governor Danlel:

You request an opinion in answer to the following
questions:

"l. Can Judge Joe Brown enter upon the duties of
hls office without appointment by the Gowvernor, prilor to
January 1, 19587

"2, Is the Governor authorized to appoint Judge
Brown to fi1ll out the unexpired term of Judge John C.
Hoyo, under the followlng circumstances:

"On August 31, 1957, the zame Judge Joe Brown Was Ap-
pointed by the Governor to this newly created 150th District
Court. His nomination was submitted to the Senate on Oct.
17, 1957, and he was not confirmed. Thereafter the Governor
appointed John C. Hoyo to fill the office. Judge Hoyo 4dild
not seek election to the full term. Joe Brown was the only
candidate for the place and he was nomlnated in the Demo-
cratic Primary and elected November 4."

Your letter further gives the information that Judge
Hoyo has become deceased, and that by reason of his death,
there is8 now no incumbent of sald office of Dlistrict Judge.

Our answer to your Pirst Question is that Judge Brown
cannot, by virtue of his election, enter upon the dutiles of
the offlce to which he wams elected, prior to January 1, 1959,

The Election Code, Art. 1,08, is as follows:

"From and after the effective date hereof
the terms of office of all elective State
and District Officera of the State of Texas,
excepting Governor, Lieutenant Governor,



Honorable Price Daniel, page 2 (WW-530)

members of the Senate, and members of the
House of Representatlves, shall begin on
the first day of January next folilowing the
General Elec%ion at which sald respective
State and district officers were e.ected.'
{emphasls ours).

And in the case of Ex parte Sanders, 147 Tex, 248, 215 S.W. 24
325 (1948), The Supfeme Court ol Texas held, among other =
things, that a person elected to the office of district Judge. .
in the November general eleotion could not by virtue of his
sald electlon, assume the duties of that office until the
first of the succeeding January,

We are thus compelled, both by the applicable .statute
and by the decision of the Supreme Court, to answer the
question in the negative.

The answer to the second questlon 18 that the Governor
of Texas, 1s not authorized to appoint Judge Joe Brown to
Berve the remeining portlon of the term of office to which he
was previously appolnted and which appolntment was rejected
by the Senate of Texas. This is forbidden by the Constitution
of Texas, Article 4, Section 12, which provides as follows:

"All vacancies in State or district offices, .

axcept members of the Legislature, shall be

filled unless otherwise provided by law, by _
appointment of the Governor, which appointment,

1f made during 1ts session shall be with the
advice and “onsent of two-thlrds of the Senate
present, tl4 said appointee, or some other person
to f1l11 sucn vacancy, shall be nominated to the
Senate during the first ten days of 1ts session.

If rejected, said office shall immediately be-

come vacant, and the Governor shall, wlthout

delay, make further nominations, until a con-
firmation takes place. But should there be

no confirmation during the sesslon of the Senate,
the Governor shall not thereafter appoint any
person to fill such vacancy, Who haS been rejected

'by the Senate; but may appoint some other person

To f111 the vacancy until the next session of the
Senate or until the regular electlon to sald office,
should sooner occur.  Appointments to vacancles

in offices elective by the people shall only con-
tinue until the first general election thereafter,"
(Emphasis ours).




In that clause of the quoted Constitutional Articie
which says, "the Governor shall not THEREAFTER. appoint any
person to fill SUYCOH vasancy, who has been rejected by the
Senate:" the words “thtra!gter ard "sush™ are very signifi-
cant, Mr, Black, in his sauthoritative Las Dictlonmry,
Pourth BEdition, glves the ﬁ'nllowing as the legal
of "thereaffier":

"After the time last mentioned; after that;
gfter that timey afterward; subsequently;
thenceforth, People v. 3t, Louls, & & T .H.R.
Co., 300 I1l. 519, 13¥ N.E. 217; Lamoutte v.
Title Guaranty &sm Co., 165 App. Div.
573, 151 N.Y.S, 148, 130 Dauws v. State,
147 Tex. Cr. B. 384, 180 8.W. 2¢ 9@5, 9a7."

The same :mthcr!ny defines "such” as meaning:

"of that kind, faving particular quality or
character specified. In re Brock, 312 Pe. 92,
166 A. 785, 787. Identical with, being the
same as what has been mentioned. In re
Watson's Will, 144 Mimc. 213, 258 N.Y.S. 'r'jsv
Alike, similar, aof the like kimd; 'suwuch! :
represents the object &s already particularized
in teems which are mot mentioned, sand ix &
descriptive and relative word, referring to
the last antecedant. Strawberry Hill Land
Corporstion v. Starbuck, 124 Va. 71, 97 8.E.
362, 366; People ex rel Eelly v. Puplic
Service Commission, XTI App. Div. &8O, IST
N.Y.8. 703, TO5."

The above set out Artlcle of the Constitution Is plain.
It must be construed to mean what it says, and to sy what 1t
means., It says and means thet when the Governor appoints
some person to fill & vacancy in the term of an office and
the appointee is refused confirmation by the Senage, tlre
Governor cannot again appoint the rejected appointee to £Ill
ssid term or any pert thereof.,

SUMMARY

The Honmorable Joe Brown cannot by virtue of
his election to the office at the last
general election enter upon the dutles of
his office prior to January 1, 1959. The
Honorable Joe Brown cannot be appointed by
the Governor to fill the vacancy now exlist-
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.ing in the offlce to which he was elected,
hls previous appointment by the Governor to

such office for the present term having been
refused confirmation by the Senate of Texas.

Yours very Eﬁg;gﬁl

WILL N .
Atto Genénal .of Texas

’%x/m

GEG/EE P Blackburn
Assigtant Attorney General
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